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Court of Appeals of the District of Columbia. 


No. 3708. 

Hugh B. Hutchison, Appellant, 

vs. 

Colgate and Company, a Corporation. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 64969. 

Colgate and Company, a Corporation, Plaintiff, 

vs. 

Frederick N. Ryan, Hugh B. Hutchison and C. A. Hutchison, 
Copartners, Trading under the Firm Name and Style of The 
Quantico Drug Company, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration . 

Filed January 7, 1921. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 64969. 

Colgate and Company, a Corporation, Plaintiff, 

vs. 

Frederick N. Ryan, Hugh B. Hutchison and C. A. Hutchison, 
Copartners, Trading under the Firm Name and Style of The 
Quantico Drug Company, Defendants. 

The plaintiff, Colgate and Company, a corporation organized 
under tne laws of the State of New Jersey, sues the defendants, 
1—8708a 
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Frederick N. Ryan, Hugh B. Hutchison, and C. A. Hutchison, co¬ 
partners, trading under the firm name and style of The Quantico 
Drug Company, for money payable by the defendants to the plain¬ 
tiff for goods sold and delivered by the plaintiff to the defendants; 
and for work done and materials provided by the plaintiff for the 
defendants at their request; and for money Tent by the plaintiff to 
the defendants; and for money paid by the plaintiff for the de¬ 
fendants at their request; and for money received by the defend¬ 
ants for the use of the plaintiff; and for money found to be due from 
the defendants to the plaintiff on accounts stated between them. 

And the plaintiff claims the sum of $601.33, with interest thereon 
from the 17th day of March, A. D., 1920, according to the par¬ 
ticulars of demand hereto annexed, besides the costs of this suit. 

BRANDENBURG & BRANDENBURG, 

Attorneys for the Plaintiff. 

2 Particulars of Demand. 

******* 

To Colgate & Company, Dr. 

To goods, wares and merchandise sold and delivered by the plain¬ 
tiff, Colgate and Company, to the defendants, Frederick N. Ryan, 
Hugh B. Hutchison, and C. A. Hutchison, copartners, trading under 
the firm name and style of The Quantico Drug Company, to wit: 

February 5, 1920: 

12 Doz. Water Lilac Imperial #6..., $110.40 
12 Doz. True Bay Rum sml.. 93.00 

Less jobbers’ discount of 10% amounting to 
$20.34, and credits for freight, etc., amount¬ 
ing to $6.62. 

March 4, 1920: 

12 Doz. Water Lilac Imperial #6.... $110.40 
Less jobbers’ discount of 10% amounting to 
$11.04... 

March 17, 1920: 

36 Doz. Water Lilac Imperial #6.... $331.20 

V 2 Gro. Talc. Powder Florient. 15.25 

V 2 Gro. Talc. Powder Cha Ming. 15.25 


Less jobbers’ discount of 10% amounting to 
$3617. 


$73.17 674.50 


Total credits. 73.17 

Balance due.. 601.33 


$203.40 

$25.96 

110.40 

11.04 

361.70 

36.17 
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3 Affidavit of Merit. 
******* 

State of New York, 

County of New York, ss: \ 

James M. Roscoe upon oath deposes and says that he is Ass’t Treas¬ 
urer and agent of Cfolgate and Company, a corporation organized 
under the laws of the State of New Jersey, named as plaintiff in the 
declaration hereto annexed, wherein Frederick N. Ryan, Hugh B. 
Hutchison, and C. A. Hutchison, co-partners, trading under the 
firm name and style of The Quantico Drug Company, are named as 
defendants; that as such officer and agent of the plaintiff corpora¬ 
tion he is personally cognizant of the transactions upon which the 
plaintiff’s cause of action in said declaration and against said de¬ 
fendants is based; that the plaintiff’s cause of action in said declara¬ 
tion and against said defendants is based upon an account for goods, 
wares and merchandise sold and delivered by the plaintiff to the 
defendants as set forth in the particulars of demand which is hereto 
annexed and made a part hereof; that said goods, wares and mer¬ 
chandise were sold and delivered by the plaintiff corporation as set 
forth in said particulars of demand and were reasonably worth the 
prices therein charged therefor; that no payment has been made on 
account of said goods, wares, and merchandise, except as set forth 
in said particulars of demand; that by reason of the premises the 
plaintiff corporation is justly entitled to recover of and from the 
said defendants the sum of $601.33, with interest thereon from the 
17th day of March, A. D., 1920, as in said declaration and 

4 particulars of demand set forth, exclusive of all set-offs and 
just grounds of defense, besides the costs of this suit. 

JAMES M. ROSCOE. 

Subscribed and sworn to before me this 31st dav of December, 
A. D., 1920. 

[seal ] CLARENCE E. HALL, 

Notary Public. 

Bronx County No. 4. 

Certificate filed in New York County No. —. 

New York County Register’s No. 1816. 

Bronx County Register’s No. 2182. 

Commission Expires March 30th, 1921. 

Pleas. 

Filed March 9, 1921. 

******* 

•‘Now comes the defendant, Hugh B. Hutchison, and for plea to 
the declaration herein filed says: 
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1. That he has not promised as alleged. 

2. That he is not indebted as alleged. 

E. HILTON JACKSON, 

Attorney for Defendant. 


5 Affidavit of Defense. 

Filed March 9, 1921. 

♦ * * * * * * 
District of Columbia, ss: 

I, Hugh B. Hutchison, being first duly sworn depose and say that 
I have a true and just defense to the action herein, to wit; that I 
am one of the defendants herein, and as such became a member of 
the co-partnership referred to in the declaration, in January 1920, 
but the management of said business was not participated in either 
in the matter of the purchase of the stock or the sales, by this de¬ 
fendant but the exclusive management and supervision of the busi¬ 
ness was wholly entrusted to the defendant, Frederick N. Ryan, a 
member of the co-partnership; that the articles in question, which 
are the subject of the particulars of demand upon which the declara¬ 
tion and affidavit of the plaintiff are based, with the exception of 
two items amounting to $30.50, to-wit, one-half gross talcum powder 
Florient and one-half gross talcum powder Chaining, contained 
alcohol in excess of the amount permitted by the law of Virginia in 
force at the time the several articles were furnished. Affiant further 
states that pursuant to the provision of the legislation of the Com¬ 
monwealth of Virginia on the subject of intoxicating liquors con¬ 
tained in the acts of the Assembly of 1918, Chapter 388 it was un¬ 
lawful for such articles to be sold or handled as merchandise in said 
state, containing alcohol in excess of 2% and said law further pro¬ 
vided that any person furnishing articles containing such excess 
alcoholic content, would be penalized to the extent of being 

6 prevented from recovering tne price of the articles of mer¬ 
chandise in question. And affiant further states that the 

articles in said particulars of demand set forth, with the exceptions 
indicated, contained alcohol content in excess of that permitted 
by the statute referred to and by reason of that fact, the plaintiff is 
debarred from any recovery because of the illegal traffic involved 
in this transaction contrary to the statute in such cases made and 
provided. Affiant also states that the alcoholic content of the articles 
in question is in excess of the amount permitted and allowed by what 
is known as the Volstead Act, passed Dy the Congress of the United 
States, which was in force and effect at the time the articles herein 
were furnished, and plaintiff is thereby also debarred from any 
recovery herein. Affiant further states that for the reasons above 
set forth he was unaware until recently of such situation, that he 
had nothing to do with the purchase of said articles, which were 
purchased by said Frederick N. Ryan, who was in the sole and 
exclusive management and supervision of the business during the 
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period in question, and affiant did not ascertain the situation referred 
to as to the alcoholic content- until after the dissolution of said 
partnership. 

HUGH B. HUTCHISON. 

Subscribed and sworn to before me this 8th day of March, 1921. 

[seal.] HARRY F. KENNEDY, 

Notary Public, D. C. 

7 Motion for Judgment under 73 rd Rule. 

Filed April 6, 1921. 

******* 

Comes now the plaintiff by its attorneys herein and moves the 
Court for judgment in favor of the plaintiff and against the defend¬ 
ant, Hugh B. Hutchison, for want of a sufficient affidavit of defense 
herein. 

BRANDENBURG & BRANDENBURG, 

Attorneys for Plaintiff. 

E. Hilton Jackson, Esq., 

Attorney for Defendant, Hugh B. Hutchison, 

Washington, D. C. 

Dear Sir: 

Please take notice that on Friday morning next, April 8, 1921. 
at the hour of 10.00 o’clock, A. M., or as soon thereafter as counsel 
can be heard, we shall call the above motion to the attention of the 
Court. • •* 

BRANDENBURG & BRANDENBURG, 

Attorneys for Plaintiff. 


Thursday, April 14, 1921. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

******* 

Upon the coming on for hearing of plaintiff’s motion filed in this 
cause for judgment, the defendant is upon motion granted 
8 leave to file a substituted affidavit of defense within ten days 
hereof and said motion for judgment is hereby continued, 
with leave to plaintiff to file a substitute? affidavit. 
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Amended Affidavit of Defense. 

Filed April 29, 1921. 

* * * * * * * 
District of Columbia, ss: 

I, Hugh B. Hutchison, being first duly sworn depose and say that I 
am one of the defendants herein, and as such became a member of the 
co-partnership conducting a drug business and its accessories, referred 
to in the declaration, in January, 1920, but the management of said 
business was not participated in either the matter of the purchase of 
the stock or the sales, by this defendant, but the exclusive manage¬ 
ment and supervision of the business was wholly entrusted to the de¬ 
fendant, Frederick N. Ryan, a member of the co-partnership; affiant 
states upon information and belief that the articles in question, 
which are the subject of the particulars of demand upon wffiich the 
declaration and affidavit of the plaintiff are based, with the exception 
of two items amounting to $30.50, to-wit, one half gross talcum 
powder Florient and one-half gross talcum powder Chaming, con¬ 
tained alcohol in excess of the amount permitted by the law of 
Virginia, and the Volstead Act in force at the time the several arti¬ 
cles were furnished. Affiant further states that pursuant to the 
provision of the legislation of the Commonwealth of Virginia 
9 on the subject of intoxicating liauors, and all liquids con¬ 
tained in the Acts of the Assembly of said State of 1918, 
Chapter 388, it was unlawful for the articles and solutions and 
preparations constituting the subject matter herein, to be sold where 
the same were intended to be sold as merchandise in said state where 
the sale of the same was for the purpose of internal human use and 
the commodity contained alcohol in excess of *4%, and it was 
further made unlawful under and by virtue of the terms of said act, 
where such articles, liquids and preparations were to be sold as 
beverages, independently of the alcoholic content, and it was further 
provided that every bottle, box or package containing said articles 
was to have indicated on the outside thereof in English the quantity 
by volume of alcoholic content therein; and affiant further states 
that the articles, preparations and liquids in question contained the 
alcoholic content in excess of that permitted by statute and were sold 
for the purpose of being used for internal human use and beverage 
purposes, contrary to the terms and provisions of the statute as above 
indicated; and affiant further avers that the sale of this merchandise 
for said illegal purposes was well-known to the plaintiff, that the 
volume shipped to the defendant co-partnership from time to time 
was far in excess of any legitimate use that was or could be made of 
said articles in selling the same for the apparent and ostensible 
purpose for wffiich they were manufactured and sold, all of wffiich 
was well-known to the plaintiff, who notwithstanding the knowledge 
of the use that was being made of said articles contrary to the statute 
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in such cases made and provided, continued to sell and ship 
10 the same to said co-partners contrary to law, and plaintiff 
thus becane a party to an illegal sale of and traffic in the 
same as a beverage and it has thereby deprived itself under and by 
virtue of the laws of the Commonwealth of Virginia of any recovery 
on account of the sale of the articles in question, and affiant also 
states that the sale of and traffic in said articles and preparations with 
the intent and for the purposes indicated was contrary to the letter 
and spirit of the Volstead Act passed by the Congress of the United 
States, which was in force and effect at the time the articles and prep¬ 
arations herein were furnished. Affiant further states that for the 
reasons above set forth he was unaware until recently of such situa¬ 
tion, that he had nothing to do with the purchase of said articles, 
which were purchased by said Frederick N. Ryan, who was in the 
sole and exclusive management and supervision of the business dur¬ 
ing the period in question, and affiant did not ascertain the situation 
referred to as to the alcoholic content until after the dissolution of 
said partnership. 

HUGH B. HUTCHISON. 


Subscribed and sworn to before me this 25th day of April, 1921. 
[seal.] HARRY F. KENNEDY, 

Notary Public, D. C. 


11 Affidavit. 

Filed June 9, 1921. 

* * * * * * * 
District of Columbia, ss: 

Lloyd A. Douglass upon oath deposes and says that he is employed 
in the office of Brandenburg & Brandenburg, attorneys for the plain¬ 
tiff in the above entitled matter; that on the morning of December 
1, 1920, in the course of his duties, he called by telephone the resi¬ 
dence of the defendant, Dr. Hugh B. Hutchison, Columbia 638, 
which residence is located at 1701 Kilbourne Street, Northwest, with 
reference to the claim of Colgate & Company against Quantico Drug 
Company, amounting to $601.33, for which this suit is brought, and 
was advised by Mrs. Hutchison that her husband was not at home, 
but upon his return she would have him call me up; that Dr. 
Hutchison phoned affiant at 3:30 o’clock in the afternoon of Decem¬ 
ber 1, 1920, and stated to affiant that he and his brother, Clarence A. 
Hutchison, and a party named Ryan conducted the Quantico Drug 
Company as a partnership; that his brother, Clarence A. Hutchison, 
died, and that he had Ryan continue to run the business, but that 
after investigation he found that the assets were gone and that there 
were approximately $10,000.00 in liabilities; that said Ryan, whom 
he stattti had nothing, had assigned his interest in the Quantico 
Drug Company to himself, Dr. Hutchison. 
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Said defendant, Hugh B. Hutchison, further stated to this affiant 
that he had offered to pay Colgate & Company their claim, by mak¬ 
ing a partial cash payment and giving notes for three, six and nine 
months, and sent to Colgate & Company a check for $150.00 
12 and three notes for $150.00 each, payable in three, six, and 
nine months, but that they refusea to accept them. 

Affiant further states that said Dr. Hugh B. Hutchison advised 
him during said telephone conversation that this claim, amounting 
to $001.33, is owed, and further that creditors would get their money 
much sooner by accepting the notes and check than by starting 
suit; that if they started suit he would keep them out of their money 
for two years or longer. 

Affiant further states that he has received from the plaintiff the 
following letter, which he is informed and believes the defendant 
caused to be written and sent to the plaintiff, wherein said defendant 
admits said indebtedness and offers to pay the same: 


Law Offices of 


Didlake & Meetze, 
Manassas, Ya. 


“Colgate and Company, 
New’ York City. 

Gentlemen : 


t 


August 21, 1920. 


“It appears from the correspondence that has been turned over to 
us that you have an account with the Qauntico Drug Company, of 
Quantico, Ya., and we are writing to you at the instance of Dr. H. 

B. Hutchison, the surviving member of the firm. 

“In January, 1920, this firm began to do business without any lia¬ 
bilities whatever, the firm being composed of Dr. H. B. Hutchison, 

C. A. Hutchison, his brother, and Frederick N. Ryan, the last-named 
party being entrusted with the exclusive management and super¬ 
vision of the business. The same firm name was employed that had 
l>een used prior to January, 1920. C. A. Hutchison died very sud¬ 
denly on August 3rd, 1920, and Dr. Hutchison, on investigating the 
affairs of the partnership, found that through bad management the 
business had become very seriously involved, the total indebtedness 
amounting to about $9,000.00. Mr. Ryan, who appears to have no 

property whatever, and who purchased his one-third interest 
13 in the business from Dr. Hutchison and his brother and has 
never paid for the same, has assigned his interest to Dr. 
Hutchison, who is the personal representative of his deceased brother, 
and who has assumed payment of the partnership debts. 

“Dr. Hutchison has requested us to write to you and say that he 
proposes to pay all the just debts of the partnership, and that he 
would not consider trying to evade their payment, even if he could 
legally do so. An inventory taken a few days ago shows the stock 
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to be worth approximately $11,000.00. Dr. Hutchison hopes to be 
able to dispose of this to advantage within probably the next ninety 
days, and he will then be in a position to settle with the creditors in 
full. Were the creditors to attempt to enforce payment at once 
through the courts, the settlement of the deceased partner’s estate 
would delay matters for at least a year. Moreover, Dr. Hutchison 
does not wish to put any of the parties concerned to the necessity of 
resorting to litigation, as he proposes to pay everything that the 
partnership owes dollar for dollar. He is a man of considerable 
means ana owns a great deal of real estate in this and other counties. 
As to his financial standing, we wish to refer you to the People’s 
National Bank of Leesburg, Leesburg, Va., and the Alexandria 
National Bank of Alexandria, Va. 

“We have taken the trouble to make to you a frank statement of 
the entire situation, with the purpose of assuring you that every dol¬ 
lar of the indebtedness to you will be paid, and with the hope of se¬ 
curing your cooperation in settling up the affairs of the Quantico 
Drug Company as expeditiously and as inexpensibly as possible. We 
will appreciate it if you will be kind enough to let us have from you 
an expression of your opinion in regard to the situation, .together 
with an itemized statement of your account to date, verified by affi¬ 
davit. 

“Feeling that the course pursued accords w T ith the best interests of 
all parties concerned, and trusting that it will meet with your ap¬ 
proval, we are 

Very truly yours, 

(Sgd.) DIDLAKE <fe MEETZE.” 

“August 21st, 1920. 


I have read the foregoing letter, and I hereby approve the same. 

(Sgd.) H. B. HUTCHISON, 

Surviving Partner of the 
Quantico Drug Company.” 


Affiant further states that he is informed and believes that there¬ 
after, to-wit, on the 12th day of November, A. D. 1920, said 
14 defendant caused to be written to the plaintiff the following 
letter, which has been transmitted to affiant by the plaintiff: 
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“Law Offices of 
Didlake & Meetze, 
Manassas, Va. 


“Colgate and Company, 
New York City. 


Gentlemen : 


November 12th, 1920. 


In re Quantieo Drug Company, Quantico, Va. 

“On August 21, 1920, at the instance of Dr. H. B. Hutchison, 
the surviving partner of the Quantico Drug Company, we wrote to 
you relative to your account with that company. In that letter you 
were requested to allow Dr. Hutchison three months within which 
to dispose of the stock of the company and settle with the creditors, 
which indulgence all of the creditors were kind enough to grant. 
More than two months of that period has already elapsed, during 
which time Dr. Hutchison has made diligent effort to dispose of the 
business in question. However, he has had no opportunity to do so, 
save at a very serious loss to himself, owing to the present business 
depression, and there appears at present no very definite prospect of 
his being able to sell the stock at a very early date. He would be 
very glad to borrow the money necessary to pay off the creditors, 
were it not for the fact that the present condition of the money 
market makes that course well nigh impossible. The business of 
the company has in the meantime been placed in the hands of a 
very competent party, pending the sale of it. Under his manage¬ 
ment the stock is being kept up to what it was at the beginning of 
the year, and the business is yielding a fair rate of profit. 

“In view of the circumstances set out above, Dr. Hutchison has 
decided to make the following proposition to the creditors of the 
Quantico Drug Company. He has succeeded in raising sufficient 
money to pay in full all claims under $50, the aggregate amount of 
which is slightly less than $700.00, and to pay 25% on the claims 
in excess of $50.00. For the balance due the creditors whose claims 
are in excess of $50.00, he will give the interest bearing notes of the 
Quantico Drug Company, payable in three equal installments, and 
at intervals of three months after Nov. 1, 1920, the notes to be in¬ 
dorsed for payment by himself. The cash payments made by Dr. 
Hutchison to the creditors would constitute approximately one-third 
of the firm’s indebtedness, or his proportion of it, and he would 
thereby be assuming payment of the residue. As stated in our 
previous letter, one of the partners who was in the firm when Dr. 
Hutchison took it over is, as far as we know, totally irresponsible 
financially, and the other is now dead, and it would require at least 
a year before any liability against his estate could be enforced. 
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15 “Dr. Hutchison feels that the foregoing proposition is a 
fair one, and we hope that the creditors will view it in the 
same light. Acting upon tne assumption that they will, we are in¬ 
closing herewith check in the sum of $151.33 and three negotiable 
promissory notes of the. Quantico Drug Company in the sum of 
$150.00 each, payable Feb. 1, May 1, and Aug. 1, 1921, respectively, 
which together total the amount of your claim. The acceptance of 
the check and the notes will be taken by us as an assent on your 
part to the proposed arrangement. 

* “Dr. Hutchison regrets exceedingly that he is not now in a posi¬ 
tion to settle with the creditors in full, as he had hoped to do. How t - 
ever he is doing the very best that the present state of business con¬ 
ditions will permit, and we trust that you will see fit to extend your 
indulgence by accepting the notes in settlement of the balance of 
your account. If you desire to inquire into Dr. Hutchison’s financial 
standing, we will refer you to the People- National Bank of Lees¬ 
burg, Ya., and the Alexandria National Bank of Alexandria, Va. 

Very truly yours, 

(Sgd ) DIDLAKE & MEETZE.” 

LLOYD A. DOUGLASS. 


Subscribed and sworn to before me this 9th day of June, A. D., 


1921. 


MORGAN H. BEACH, 

Clerk, 


ByALF. G. BUHRMAN, 

Asst. Clk. 


16 Judgment. 

Wednesday, June 22nd, 1921. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

* * * * * * * 

Come now the parties hereto by their respective attorneys of record 
and thereupon, plaintiff’s motion for judgment against the defendant 
Hugh B. Hutchison, being considered, it is ordered granted. Where¬ 
upon defendant moves for leave to file a supplemental affidavit of 
defense in reply to plaintiff’s affidavit filed June 9th, 1921, which 
is denied. Defendant’s attorney prays that an exception be noted, 
which is done and judgment is ordered. Wherefore it is considered 
that plaintiff recover of said defendant Hugh B. Hutchison, the sum 
of Six Hundred One and 33/100 Dollars ($601.33) with interest 
thereon from the 17th day of March, 1920, together with costs of 
suit to be taxed by the clerk and have execution thereof. 

From the foregoing judgment the defendant Hugh B. Hutchison, 
by his said attorney in open court, notes an appeal to the Court of 
Appeals; whereupon, the maximum of an undertaking to operate as 
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a supersedeas in hereby fixed in the sum of Fifteen Hundred Dollars 
($1,500.00), or for costs only, in the sum of Fifty Dollars. 


17 Motion to Set Aside Judgment. 

Filed June 22, 1921. 


♦ * 


* * * * * 


Now comes the defendant, Hugh B. Hutchison and moves the 
Court to set aside the judgment heretofore entered herein on the 
following grounds: 

1. Said judgment was improperly granted. 

2. The hearing of the motion for judgment, upon which the Court 
acted in the premises, was prematurely had for the reason that the 
defendant, before the hearing of said motion was entitled, as a matter 
of right, to file an additional affidavit of defense by way of answer 
to the supplemental affidavit of plaintiff theretofore filed herein by 
leave of the Court. 

3. The Court erred in denying the defendant the right to file said 
affidavit of defense by way of response to the plaintiff’s supple¬ 
mental affidavit, prior to the hearing of the motion for judgment 
herein. 

4. The Court erred in holding that defendant’s amended affidavit 
of defense was insufficient because of its failure to set forth that the 
defendant expected to prove the things therein stated upon infor¬ 
mation and belief, it appearing on the face of said amended affidavit 
of defense that the defendant had a good defense to the cause of 
action herein, which defense was not set forth upon information and 
belief. 


E. HILTON JACKSON, 
Attorney for Defendant, Hugh B. Hutchison. 


18 To Messrs. Brandenburg & Brandenburg, 
Fendall Building, 

Washington, D. C. 


Gentlemen : 


Please take notice that the foregoing notice has been calendered 
for hearing in Circuit Court for Friday, the 24th day of June, 1921, 
at 10 A. M. 


E. HILTON JACKSON, 
Attorney for Defendant, Hugh B. Hutchinson. 


Supreme Court of the District of Columbia. 


Friday, July 1, 1921. 

Session resumed pursuant to adjournment. Mr. Chief Justice 
McCoy presiding. 
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Before Justice Siddons. 

The motion of defendant Hugh B. Hutchinson filed herein to set 
aside the judgment entered in this cause June 22, 1921, coming on 
for hearing is argued and submitted. Upon consideration thereof, it 
is ordered that said motion be, and it is hereby, overruled. 

19 Memorandum. 

July 6, 1921.—Undertaking on appeal approved and filed. 

Alignment of Errors. 

Filed July 20, 1921. 

******* 

1. The court erred in giving judgment for the plaintiff. 

2. The court erred in holding defendant's affidavit insufficient. 

3. The court erred in denying defendant the right to file a sub¬ 
stituted affidavit of defense. . 

4. The court erred in not holding defendant's amended affidavit 
of defense to be sufficient. 

E. HILTON JACKSON, 
Attorney for the Defendant. 


20 Designation of Record. 

Filed July 26, 1921. 

******* 

The clerk will include the following in the transcript of the rec¬ 
ord for the Court of Appeals. 

Declaration and Affidavit. 

Pleas of the defendant Hutchinson and Affidavit. 

Motion for judgment. 

Leave to the defendant to file an amended affidavit. 

Amended affidavit of defense. 

Affidavit of Plaintiff's attorney. 

Motion for leave to file substituted affidavit of defense denied. 
Judgment for plaintiff. Appeal noted and penalty of bond fixed. 
Motion to vacate judgment. 

Motion to vacate judgment over-ruled. 

Undertaking on appeal approved and filed. 

Assignment of Error. 

This designation. 

E. HILTON JACKSON, 
Attorney for the Defendant. 
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HUGH B. HUTCHISON VS. COLGATE AND COMPANY. 


21 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
19, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which i 9 
made part of this transcript, in cause No. 64969 at Law, wherein Col- 

g ite and Company, a corporation, is Plaintiff and Frederick N. 

yan et al. &c. are defendants, as the same remains upon the files 
and of record in said Court. 


In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 2nd day of August, 1921. 


[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk . 

E. W. 


Endorsed on cover: District of Columbia Supreme Court, No. 
3708. Hugh B. Hutchison, appellant, vs. Colgate and Company, a 
corporation. Court of Appeals, District of Columbia. Filed Aug. 
17, 1921. Henry W. Hoages, clerk. 
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No. 8708. 


HUGH B. HUTCHISON, Appellant, 

V8. 

COLGATE & COMPANY, a Corporation, Appellee. 


BRIEF FOR APPELLANT. 


Statement of Case. 

Appellee, Colgate & Company, a corporation, sued appel¬ 
lant and his codefendants on the common counts for mer¬ 
chandise in the sum of $601.33, as set forth in the particu¬ 
lars of demand annexed to the declaration. Appellee’s 
declaration was accompanied by the usual affidavit of merit, 
to which appellant, the only defendant below served with 
process, filed pleas, accompanied by an affidavit of defense. 

Appellant, Hugh B. Hutchison, was a member of the eo- 
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partnership, The Quantico Drug Company, his copartners 
being C. A. Hutchison and Frederick N. Ryan, his code- 
fendants herein. C. A. Hutchison had died prior to the 
filing of this suit, and no service was had on the other de¬ 
fendant, Frederick N. Ryan. 

A motion for judgment was made by the appellee under 
the 73d Rule, upon hearing on which the appellant was 
granted leave to file a substituted affidavit of defense, and 
the motion for judgment continued, with leave also to the 
appellee to file an additional affidavit of merit. 

Thereupon the appellant filed a substituted affidavit of 
defense (R., 6-7). 

Appellee also filed his additional affidavit on June 9, 1921 
(R., 7, 8, 9,10,11). Thereafter, on June 22,1921, appellee 
renewed his motion for judgment, which was granted, and 
appellant’s motion to file a supplemental affidavit of defense 
in reply to plaintiffs additional affidavit of June 9, 1921, 
was denied. Thereupon judgment for $601.33, with inter¬ 
est from March 17, 1920, was entered against appellant, to 
which action on the part of the court exception was duly 
taken. 

A motion filed to set aside said judgment was duly over¬ 
ruled on July 1,1921. 

Assignment of Error. 

1. The court erred in giving judgment for the plaintiff. 

% \ 

2. The court erred in holding defendant’s affidavit insuf¬ 
ficient. 

,_3. The court erred in denying defendant the right to file 
a substituted affidavit of defense. 
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4. The court erred in not holding defendant’s amended 
affidavit of defense to be sufficient. 


ARGUMENT. 

The sole question for the consideration of the court is as 
to whether or not appellant’s substituted or amended affi¬ 
davit of defense, filed April 29, 1921, was sufficient. This 
affidavit of defense is as follows: 

“District of Columbia, ss: 

“I, Hugh B. Hutchison, being first duly sworn, 
depose and say that I am one of the defendants 
herein, and as such became a member of the co¬ 
partnership conducting a drug business and its ac¬ 
cessories, referred to in the declaration, in January, 
1920, but the management of said business was not 
participated in, either the matter of the purchase of 
the stock or the sales, by this defendant, but the 
exclusive management and supervision of the busi* 
ness was wholly entrusted to the defendant, Frederick 
N. Ryan, a member of the copartnership. Affiant 
dates upon information and belief that the articles 
in question, which are the subject of the particulars 
of demand upon which the declaration and affidavit 
of the plaintiff are based, with the exception of two 
items amounting to $30.50, to wit, one-half gross 
talcum powder Florient and one-half gross talcum 
powder Chaming, contained alcohol in excess of the 
amount permitted by the law of Virginia and the 
Volstead Act, in force at the time the several articles 
were furnished. Affiant further states that, pur¬ 
suant to the provision of the legislation of the Com- 


4 


monwealth of Virginia on the subject of intoxicating 
liquors, and all liquids contained in the Acts of the 
Assembly of said State of 1918, chapter 388, it was 
unlawful for the articles and solutions and prepara¬ 
tions constituting the subject-matter herein to be 
sold where the same were intended to be sold as 
merchandise in said State, where the sale of the 
same was for the purpose of internal human use, and 
further made unlawful under and by virtue of the 
terms of said act, where such articles, liquids and 
preparations were to be sold as beverages, independ¬ 
ently of the alcoholic content ; and it was further pro¬ 
vided that every bottle, box or package containing 
said articles was to have indicated on the outside 
thereof in English the quantity by volume of alco¬ 
holic content therein; and affiant further states that 
the articles, preparations and liquids in question con¬ 
tained the alcoholic content in excess of that per¬ 
mitted by statute and were sold for the purpose of 
being used for internal human use and beverage 
purposes, contrary to the terms and provisions of the 
statute as above indicated; and affiant further avers 
that the sale of this merchandise for said illegal pur¬ 
poses was well known to the plaintiff; that the volume 
shipped to the defendant copartnership from time to 
time was far in excess of any legitimate use that was 
or could be made of said articles in selling the same 
for the apparent and ostensible purpose for which 
they were manufactured and sold, all of which was 
well known to the plaintiff, who, notwithstanding the 
knowledge of the use that was being made of said 
articles contrary to the statute in such cases made 
and provided, continued to sell and ship the same to 
said copartners contrary to law, and plaintiff thus 
became a party to an illegal sale of and traffic in the 
same as a beverage and it has thereby deprived itself, 
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under and by virtue of the laws of the Common¬ 
wealth of Virginia, of any recovery on account of 
the sale of the articles in question; and affiant also 
states that the sale of and traffic in said articles and 
preparations with the intent and for the purposes 
indicated was contrary to the letter and spirit of the 
Volstead Act passed by the Congress of the United 
States, which was in force and effect at the time the 
articles and preparations herein were furnished. Af¬ 
fiant further states that for the reasons above set 
forth he was unaware until recently of such situa¬ 
tion ; that he had nothing to do with the purchase of 
said articles, which were purchased by said Frederick 
N. Ryan, who was in the sole and exclusive manage¬ 
ment and supervision of the business during the 
period in question, and affiant did not ascertain the 
situation referred to, as to the alcoholic content, 
until after the dissolution of said partnership. 

“HUGH B. HUTCHISON. 

“Subscribed and sworn to before me this 25th day 
of April, 1921. 

“[seal.] HARRY F. KENNEDY, 

“Notary Public, D. C ” 

For convenience the portion of the foregoing affidavit of 
defense containing the sole averment “upon information and 
belief” is set forth in italics. 

It will be observed that the concluding clause of the first 
sentence of said affidavit begins “affiant states upon informa¬ 
tion and belief,” whereas all other averments of said affidavit, 
beginning with the second sentence, are not stated upon 
information and belief, but as facts. The sole question, 
therefore, for the determination of the court is as to whether 
or not an affidavit of defense which states a fraction of its 
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contents upon information and belief is insufficient under 
the 73d Rule, where the affidavit of defense states a com¬ 
plete defense, with the averments set forth as facts. The 
question, therefore, turns upon the construction of the affi¬ 
davit, and no useful purpose could be served by any extended 
analysis of its phraseology. 

The law in this jurisdiction is too well settled to admit of 
any extended discussion. 

It is conceded that where a defense is set up by way of 
affidavit upon information and belief the defendant in said 
affidavit must go further and state that he expects to prove 
the averments of said affidavit at the trial. 

Woodmen of America vs. Davis, 48 App. D. C., 614. 

But this court has held that every intendment in the affi¬ 
davit must be construed in favor of the defendant. 

Myers vs. Davis, 13 App. D. C., 361. 

Such affidavit is held to be sufficient where by any fair 
construction, it may be said to constitute a defense. 

Booth vs. Arnold, 27 App. D. C., 287. 

Patterson vs. Barre, 30 App. D. C v 351. 

- 

And also, if doubt exists as to the sufficiency of the defense 
set up in the affidavit, judgment should be denied. 

Codrington vs. Standard Bank, 40 App. D. C., 409. 

Also this court said: 

“If the court is convinced that the affidavit of de¬ 
fense has been made in good faith and that a doubt 
exists as to the right of the plaintiff to recover, sum¬ 
mary judgment ought not to be entered.” 

Hazen vs. Van Senden, 43 App. D, C., 161* 
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It will be perfectly manifest to the court, upon reading 
the amended affidavit of defense herein, that said affidavit 
constitutes, if true, a substantial defense, and that the ap¬ 
pellant should be permitted to go to trial upon the aver¬ 
ments therein. If these averments are true, the appellee’s 
claim will be defeated. If they are untrue, then certainly 
the appellant has exposed himself to prosecution for perjury. 

It is not the function of a trial court, in the consideration 
of a question of this sort, to place a strained interpretation 
upon an affidavit of defense, or to indulge in conjecture that 
the entire affidavit is made upon information and belief, 
because it is perfectly clear that this averment only applies 
to the closing clause of the initial sentence in said affidavit 
set forth. 

It may be conceded that appellant’s amended affidavit of 
defense was inartificially drawn, and that the words “upon 
information and belief” should not have been used at all; 
but this court must construe the affidavit as it stands, and it 
is submitted that any fair construction of this affidavit com¬ 
pels the conclusion that the substantial averments have not 
been made “upon information and belief,” and that these 
averments constitute a defense by every fair and reasonable 
intendment and must be held to have been made in the 
utmost good faith. 

It is, therefore, respectfully submitted that the judgment 
of the court below should be reversed. 

E. HILTON JACKSON, 

j Attorney for Appellant. 
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Court of Appeals, District of Columbia 

October Term, 1921. 


No. 3708. 


Hugh B. Hutchison, Appellant , 

vs. 

Colgate & Company, a Corporation. 


BRIEF FOR APPELLEE. 


STATEMENT OF FACTS. 

This is an appeal from a judgment of the Supreme 
Court of the District, sustaining a motion for judgment 
under the 73d Rule. 

The facts are that on January 7, 1921, the plaintiff, 

Colgate & Company, a corporation, sued Frederick N. 

Ryan, Hugh B. Hutchison, and C. A. Hutchison, co¬ 
partners, trading under the firm name and style of 
The Quantico Drug Company, for $601.33, upon an ac¬ 
count for certain toilet articles consisting of talcum 
powder, bay rum and water lilac imperial sold to the 
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defendants in February and March, 1920. The usual 
affidavit of merit accompanied the declaration, and 
asserted that the claim was just and that the plaintiff 
was entitled to recover the full amount, exclusive of 
all set offs and just grounds of defense. These arti¬ 
cles were such as are commonly found at drug stores 
and were sold to the defendants in three lots. The last 
shipment was on March 17, 1920. No payments were 
made on account by the defendants, but the usual job¬ 
bers’ discounts were allowed as credits as appears 
from the bill of particulars. 

Service was not secured upon the defendants, Ryan 
and C. A. Hutchison, but the defendant, Hugh B. 
Hutchison, was duly served and appeared to contest 
the suit, filing the general issue pleas accompanied by 
an affidavit of defense. Plaintiff moved for judgment 
on the ground that the affidavit of defense was insuffi¬ 
cient. After hearing, the Court held that defendant’s 
affidavit failed to meet the requirements of the 73rd 
Rule, but granted him leave to file a substituted affida¬ 
vit of defense, the motion for judgment being con¬ 
tinued, with leave to plaintiff also to file a substituted 
affidavit. (R., p. 5.) 

Thereafter the defendant filed an “amended affida¬ 
vit” of defense (R., p. 6), the sufficiency of which the 
plaintiff also questioned by its motion for judgment 
theretofore made. Meanwhile plaintiff had filed an 
additional affidavit, showing that the defendant, 
as late as December 1, 1920,—slightly more than a 
month prior to the institution of this suit,—had ad¬ 
mitted the account sued on, offered a proposition for 
settlement by partial payments, and stated “that 
creditors would get their money much sooner by accept¬ 
ing the notes and check than by starting suit; that if 
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they started suit he would keep them out of their 
money for two years or longer, 1 ’ etc. (R., pp. 7-11.) 

On June 22, 1921, plaintiff’s motion for summary 
judgment came on for hearing and was sustained. An 
oral motion was thereupon made by the defendant to 
file a supplemental affidavit of defense in reply to 
plaintiff’s substituted affidavit which had been on file 
thirteen days prior to the hearing, and the same being 
denied, the defendant noted an exception. Judgment 
* was thereupon ordered in favor of the plaintiff for 
$601.33, the amount claimed. It is from this judgment 
that the present appeal is prosecuted. 

Four separate and distinct errors are alleged to 
have been committed by the trial court in granting 
plaintiff’s motion for judgment. Three of these are 
not treated in appellant’s brief and we assume, there¬ 
fore, are abandoned. Appellant now rests his case 
solely upon the ground that the court erred in not hold¬ 
ing the amended affidavit of defense to be sufficient. 

ARGUMENT. 

In determining the sufficiency of this second affidavit 
which took the place of one possessing infirmities, it 
must be assumed to have been as broad and definite as 
possible. Therefore, if the second affidavit of defense 
fails to satisfy the requirements of the 73d rule, judg¬ 
ment was properly entered for the plaintiff. 

The amended affidavit of defense appears on its face 
to be made upon “information and belief,” and at no 
place is there a tender of proof of a single averment 
contained therein. At the beginning of his affidavit, 
defendant says that while he was a member of the co¬ 
partnership when the goods in suit were purchased, 
“the management of said business was not participated 
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in, either the matter of the purchase of the stock or 
the sale, by this defendant, but the exclusive manage¬ 
ment and supervision of the business was wholly en¬ 
trusted to the defendant, Frederick N. Ryan, a mem¬ 
ber of the co-partnership.** He then proceeds to state 
upon information and belief, the grounds of his de¬ 
fense. It is true that subsequent averments are not 
each one preceded by the phrase “upon information 
and belief,** but the affidavit is not to be considered 
piece-meal. It must be taken and read as a whole, and 
from a careful reading of the whole affidavit we think 
it must be determined that the whole is m&de upon in¬ 
formation and belief. Such a conclusion is not, as sug¬ 
gested by appellant, the result of conjecture, nor the 
placing of a strained interpretation upon the affidavit. 
On the contrary, it is the only fair and reasonable con¬ 
clusion to be made from a careful reading of the 
several averments therein contained. 

The natural inference from this averment is that the 
defendant did not personally know that the facts al¬ 
leged with reference to the alcoholic contents were 
true. He could not, therefore, honestly swear that he 
expected to prove his surmise which he makes the 
basis of his affidavit and, therefore, bases his defense 
upon information and belief. Assuming solely for the 
purpose of argument that the affidavit contains a defi¬ 
nite statement of the proof that can be offered, then in 
good faith he should have given time, places and names 
of persons to whom these toilet waters were sold for 
internal instead of external use. A reading of the 
affidavit indicates that this averment as to use was 
simply an inference of the defendant deduced from 
the fact as alleged in the affidavit “that the volume 
shipped to the defendant co-partnership from time to 
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time was far in excess of any legitimate use that was 
or could be made of said articles in selling the same 
for the apparent and ostensible purposes for which 
they were manufactured and sold” (R., p. 6.) But 
this defendant had not and could not have knowledge 
of the facts for the reason that his affidavit sets forth 
that “the management of said business was not par¬ 
ticipated in, either in the matter of the purchase of the 
stock or the sale” by him, but the exclusive manage¬ 
ment and supervision of the business was wholly en¬ 
trusted to the other defendants. The natural conclu¬ 
sion to be drawn from the averments of the affidavit 
is that this defendant knew absolutely nothing about 
the business or its purchases or sales but was simply 
financially interested in an enterprise which subse¬ 
quently proved unfortunate. 

The essential averment being based upon “informa¬ 
tion and belief” it was incumbent upon the defendant 
to go further and make a tender of proof of the facts 
upon which he intended to rely. This, however, he 
failed to do. Consequently, the affidavit must be re¬ 
garded as falling short of the requirements of the rule, 
for, as stated by this Court in Sovereign Camp of 
Woodmen vs. Davis, 48 App. D. C., 614, 616: 

“It must be regarded, therefore, as settled in 
this jurisdiction that a mere allegation in the 
affidavit of defense that the defendant believes cer¬ 
tain things to be true is not enough. He must go 
farther and assert that he expects to prove the par¬ 
ticular thing upon which he relies as a defense.” 

To the same effect is Hazen vs. Van Senden, 43 App. 
D. C., 161. 
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That the substantial averments of the amended 
affidavit of defense are made upon information and be¬ 
lief is further borne out by the following. In his 
original affidavit of defense the defendant alleged that 

plaintiff was debarred from recovery because it sold 
toilet articles containing alcohol in excess of two per 
centum. It was shown to the Court at the hearing on 
the original affidavit that neither the Virginia statute, 
nor the Volstead (National Prohibition) Act, made 
such sales illegal. See Acts of Assembly of Va., 
appvd. March 19, 1918, Chapt. 388, Sec. 8-B; National 
Prohibition Act, 1919, Title 11, Sect. 4 (d). For the 
purpose of setting up illegal sales under these two 
statutes defendant sought and was granted leave to 
amend. It was undoubtedly because of the serious¬ 
ness and gravity of the offense sought to be imputed 
to the plaintiff that he modified the form of the allega¬ 
tions in his second affidavit, and made the averments 
“upon information and belief,” in contradistinction 
to the original affidavit which contained no such aver¬ 
ment. 

This Court has said that the Seventy-third Rule was 
never intended as a substitute for trial, but it has also 
uniformly held that the defendant must show a defense 
put forth in good faith. Coddington vs. Standard 
Bank, 40 App. D. C., 409; Hazen vs. Van Senden, 48 
App. D. C., 614. Indeed, if such were not required, 
the object of the rule, which is to prevent, so far as 
possible, fictitious defenses, would be defeated. 

Now, was the trial court justified in the light of the 
record before him at the hearing in believing that the 
defense set up was made in good faith! 

Defendant’s original affidavit was filed March 9, 
1921 (R., p. 4). This was held insufficient on April 
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14th, at which time the motion for judgment was con¬ 
tinued and the defendant granted leave to file a sub¬ 
stituted affidavit of defense, while the plaintiff was 
also granted leave to file a substituted affidavit (R., 
p. 5). On April 29, 1921, the defendant filed an. 
“amended affidavit of defense” which is the one now 
in controversy. On June 9,1921, the plaintiff in accord¬ 
ance with leave theretofore granted, filed its additional 
affidavit (R., pp. 7-11), in which the plaintiff avers that 
the defendant had stated to plaintiff’s representative 
that he had offered to pay the plaintiff, Colgate & Co., 
their claim by making a partial cash payment and 
giving notes for the full balance, but they had refused 
to accept the same; that he admitted that he owed the 
full amount and stated that the “creditors would get 
their money much sooner by accepting the notes and 
check than by starting suit; that if they started suit 
he would keep them out of their money for two years 
or longer.” The affidavit incorporates therein two 
letters from the defendant’s attorneys, the first dated 
August 21,1920, stating that the defendant proposed to 
pay the just debts of the partnership within the next 
ninety days, and in justification of this promise stated 
that the defendant was a man of means and owns a 
great deal of real estate. The second letter is dated 
November 12, 1920, from the same attorneys and re¬ 
fers to the fact that the creditors had allowed three 
months within which to dispose of the stock and to 
settle with them, but that the defendant had not been 
successful in view of which fact he offered to pay one- 
fourth in cash and the balance in three notes, and in 
the same letter transmitted to the plaintiff a check in 
the sum of $151.33 and notes for the balance of the 
account. 




Is it possible that with the facts as thus presented 
to the Court any other conclusion could have been 
reached than one that the affidavit of defense was not 
made in good faith? No question was ever raised about 
the character of the articles delivered until after the 
suit was filed on January 7, 1921, when for the first 
time the defendant raised a technical defense and car¬ 
ries out his statement that if the creditors “started 
suit he would keep them out of their money for two 
years or longer” (R., p. 8). 

Appellant now objects because the trial court re¬ 
fused to permit the filing of a further affidavit. Plain¬ 
tiff’s second affidavit was filed on June 9, 1921, and 
the defendant had between that date and June 22d, the 
date of the hearing on the motion for judgment, to 
secure leave to file a further affidavit if deemed ad¬ 
visable, but instead preferred to proceed with the trial 
of the motion. After judgment was ordered, the defend¬ 
ant then asks leave to file another affidavit, which, 
under the circumstances, the Court naturally refused. 
There can be no doubt of the fact that had the de¬ 
fendant requested leave to file a further 'affidavit 
prior to the hearing, instead of being satisfied with the 
technical position advanced in his amended affidavit, 
that leave would have been granted. Defendant was 
not taken by surprise but had plaintiff’s second affi¬ 
davit in his possession nearly two weeks before the 
motion for judgment was heard. The Court undoubt¬ 
edly had the right to assume that when the defendant 
answered ready for trial in view of the amended affi¬ 
davit, that his defense had been fully and fairly pre¬ 
sented therein. 

To uphold the amended affidavit of defense filed in 
this case, it seems to us, the Court must lend itself to 
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a scheme intended solely for the purpose of delaying 
the plaintiff in the enforcement of its just debt; make 
of the Seventy-third Rule a mere sham; controvert its 
evident and declared purpose, and permit this defend¬ 
ant, who, as the record shows, on at least two occa¬ 
sions, the last being a little more than a month prior to 
the institution of this suit, to “keep them (plaintiff) 
out of their money for two years or longer.’’ 

In view of the foregoing, it is respectfully urged 
that the defendant’s affidavit does not satisfy the re¬ 
quirements of the Seventy-third Rule, and as no error 
was committed, the judgment of the trial court was 
proper, and should be affirmed. 

Respectfully submitted, 

Edwin C. Brandenburg, 
Louis M. Denit, 

Attorneys for Appellee . 

Brandenburg & Brandenburg, 

Of Counsel. 




